approximately   four   feet.     To  reach   the   paddles   where  he   was   found   Clary had
to  scale   Chat  barrier   (P2j   R8).

An MSHA   inspector   indicated   it   is   routine   in   the   industry   to   use   ;i
start   up  signal  with  a  time  interval  before   activating  machinery  (Tr.  44),
TXl's   policy   is   to   sound   the   alarm  signal  before   the  morning   start   up   and
after  a   lockout.     No   lockout   procedure  occurred  here   (Tr.   51-52,   94).

DISCUSSION

The  evidence  here  establishes   that  TXI  violated   the   regulation.     It's
obligation  under  30 C.F.R.   56.9-5   is   to  be  certain   that   all   persons   are
clear  before   starting  equipment.     The  means   suggested   by   the   standard   are  a
"signal  or other means."    No  signal  was  given here   and   the  alternative,   a
broad  umbrella,  was  neither  effective  nor  could  Bailey be   "certain"   that
Clary  was  clear.     I  recognize   that   the  death   of  Clary   in   and   of   itself does
not,  by  its mere occurrence,   prove a violation of  the   regulation.     Lone
Star  Industries,   Inc.   3  FMSHRC 2526  (1981).

Plant  operator Bailey did  not   testify  and  his   evidence   is  garnered
from his   oral   and  written   statements  made   to  TXI  and   MSHA.     The   direct
evidence;   "when he  started  beating  the  screen off,   I  told  him I  was   going
back to  turn  the  feeder belt   and  log wash back on.     1  left   him there
beating  the  screen   ..."    Beating  on a screen  can often  drown  out   a
speaker's  words.     Did  Clary  ever   acknowledge   that   he   heard   Bailey's
statement?     If he heard  the  statement  what  did   it   mean   to him?    Would
Bailey  turn on  the machinery   'immediately'  or   after   some   interval.     Or,   as
this was  only his  seventh  day on   the  job,   would  Clary  anticipate  a  start  up
alarm as  at  the  start   of  the morning  shift  or  after   a  lock out.     Did
Clary  think  there had  been  a  lock out   of  the  equipment?     In   fact,   Clary had
to be   taught  how to  heat   the   screen  to  clear  the  clogged   material.     This
could  well   indicate  the machinery  had  not  been  previously  shut   down  during
Clary's  prior  six days.     This  would  really  leave  Clary  as   an   unknowing
participant.     In short,   I cannot  be  certain  that   Bailey knew Clary was  to
be  clear of  the  equipment.     Certainly   is   an exactitude   demanded   by   the
regulation.

There  is  credible  evidence   in  this  case   that   the  TXI  warning  horn,
which  could  be  activated   at   the  control   panel,   was   "barely, audible,"   (Tr.
28).     In  its  post   trial  brief TXI argues   that   an audible  warning device  is
not   relevent  because TXI relied on"  other means."    The  "other means"
consisted of  personal  notification  to be  certain  that   Clary  was  clear
before  the  operator  started  the equipment.     1 agree   the  defense here does
not^rely on  a signal  but   relies  on  personal  notification.     However,   such
notification must  be  as  effective  as  an  audible   signal.     For   the   reasons
previously stated I have   found   it  was  not.

No eye witnesses   saw Clary die.     TXI claims   it   Is  highly  probable  that
his death resulted  after  the  log washer was  started  when Cl.ary  took  a  short
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